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J e f f r e y H. Desautels /fey tVortfs/Cwnmenfs.̂ f̂i-̂  ^ ' r 0 ? ^ 
Senior Attorney ^ ftgccfr I g - _ _ - g S i ^ g * ^ 
ARCO 
555 Seventeenth Street ^OK-TN y r _ ^ W \ T 
-enver, Colorado 61202 Co^e<_ : 6*e^u\Ae<\ C ^ H ^ 

Re: East Helena Superfund 
S i t e fcaAscV. CC^YV^SO 

Dear Mr. Desautels: 

This l e t t e r resr to your l e t t e r s of A p r i l 25, and A p r i l 
26, 1990, concerning AR. l i a b i l i t y for response costs i n - -*d 
In connects ri with the Eas_ Helena Superfund Site (the "Sit 
",PA's deci n to issue a Special Notice l e t t e r to ARCO as 
po t e n t i a l l y .asponsible party for the Process Fonds OperaM 
i s supp* ted by information regarding: a i r emissior .s from the 
zinc smelter} Anaconda's discharge of wastewater tc swer Lake; 

i Anaccr.^a's as ingemer.t for treatment and d i s p o s e at Asarco's 
ead smelter. 

tudies and t e s t s conducted of s o i l s and snow around E 
ele indicate the presence of abnormally high concentrations of 

.irsenic, cadmium, zinc and copper. These high 
centrations of metals decrease with distance from the S i t e , 

t u d ^ s performed by the Montana A i r Quality Bureau, while Hie 
inc lant was i n operation, l i s t the zinc plant as a primary 
sour s of the ambient lead and zinc, and to a lesser degree, 
ot\ trace metals. Given the close geographic proximity -

ess Ponds to the zinc plant, contamination of the pond? 
lout i s considered to be subs t a n t i a l . Based on available 
•=>nce, EPA has concluded that the zinc plant's a i r emisL- i 

are s u f f i c i e n t to establi s h ARCO' s -accessor . ' l a b i l i t y ior 
~h-> ' rocejjtj*Ponds Operable Unit. 

EPA lias examined the engineering drawings and a f f i d a v i t s 
hich ARCO contends support ARCO- assertion that A aconda did 
ot discharge contact cooling water in', the process ponds, 

water q u a l i t y samples, nowever, reveal levated concentrations of 
. t-avy metals i n water bo inc. * arged the zinc fuming plant 
into Lower Lake. Given the -centre nd the r e l a t i v e l y 
low levels of metals in PriCK.y Pear Cr*^ Lower taxe, t^A 
has concluded that the water being d'sch. ' • ^ c p.ant 
collected metals as i t was run thr- gh 
Anaconda's use of Lower Lake for *wat«r^ • 
containing hazardous su Prices i s ap«ndent basis tor 
ARCO's l i a b i l i t y s i ; , -e P 0 succeeded to the l i a b i l i t y or 
Anaconda. 
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On A p r i l 1, 1958, Anaconda entered into a contractual 
r e l a t i o n s h i p v i t h Asarco, whereby Anaconda delivered to Asarco 
for treatment certai n residues and lead concentrates from i t s 
zinc concentrating plants elsewhere i n Montana. Anaconda paid 
Asarcc for t h i s treatment, and for redelivery of the treated 
materials. Inherent i n the contract for treatment was an 
arrangement for disposal of hazardous substances to the Process 
Ponds because wastewater from the treatment of materials sent to 
Asarco by Anaconda were disposed of in the ponds. Based on t h i s 
arrangement, EPA has determined that ARCO may also be l i a b l e as a 
successor to the generator l i a b i l i t y of Anaconda. 

Underlying each of the above bases of l i a b i l i t y i s the fact 
that CERCLA imposes l i a b i l i t y on successor corporations, and 
consequently, ARCO i s l i a b l e for the past actions of Anaconda. 
In r e f u t i n g t h i s presumption, ARCO has r e l i e d upon a recent 
federal D i s t r i c t Court decision which held that a successor 
corporation i s not l i a b l e under CERCLA because Congress did not 
specify successor corporations i n the d e f i n i t i o n of "persons" i n 
Section 10U21) or the l i s t of p o t e n t i a l l y responsible parties i n 
Section 107(a) of CERCLA. 42 U.S.C 9601(a), 9607(a). This 
decision i s contrary to the weight of authority, to 
considerations of statutory purpose, and to the l e g i s l a t i v e 
history that, have guided a l l other courts addressing the issue. 
Recognition of successor l i a b i l i t y i s consistent with the 
remedial nature of CERCLA and i s essential to i t s e f f e c t i v e 
implementation. A r u l i n g , such as the d i s t r i c t court's, which 
allows a p o l l u t i n g corporation to merge with or be taken over by 
another corporation and thereby avoid i t s o b l i g a t i o n to clean up 
the environment, cannot be reconciled with the underlying goals 
and objectives of CERCLA. 

EPA has reviewed ARCO's recent submittals and the arguments 
advanced by ARCO at our meeting of May 14, 1990. However, EPA's 
determination'that ARCO i s a p o t e n t i a l l y responsible party for 
thP Process Ponds Operable Unit at the East Helena Site has not 
changed for the reasons c i t e d above. Technical questions about 
t h i s matter should be directed to D- Scott Brown, Remedial 
Project Manager, U.S. EPA, Federal Building, 301 South Park, 
Drawer 10096, Helena, Montana 59626, (406) 449-5414. Legal 
questions should be directed to me at: Office of Regional 
Counsel, EPA Region V I I I , 999 18th Street, Suite 500, Denver, 
Colorado 80202, (303) 294-1458. 

Sincerely. 

Suzanne J- Buhan 
Assistant Regional Counsel 
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c c ; Sc " t Brovn, EPA, 8MO 
:hael Goodstein, DOJ 

Nancy Mangone, EPA-HQ, LE-
Robert w. Laurence 
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